	U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
… Field Office


	.. ..,
	EEOC Case No:  ….

	Complainant,
	

	
	

	v.
	Agency No: …


	
	

	… Agency,
	Date: August 7, 2008

	Agency.
	


COMPLAINANT’S RESPONSE TO AGENCY’S RESPONSE TO 

ORDER TO SHOW CAUSE
Complainant, through his representative, hereby responds to Agency’s Response to Order to Shaw Cause, filed on August 1, 2008, as follows:

 Agency is in violation of the Order, dated August 31, 2007, directing the Agency to produce complainant file; and another Order, dated September 26, 2007, directing the Agency to complete investigation and to produce a completed Report of Investigation (“ROI”) within 45 days of receipt of the Order.  See Order dated July 17, 2008.  
On July 17, 2008, the Administrative Judge issued a third Order to the Agency, requiring it to show cause as to why it failed to comply with the two previous Orders, as referenced above.  Id.  On August 1, 2008, Agency filed a response to the July 17, 2008 Order.
  See Agency’s Response to Order to Show Cause (“Agency Response”), filed on August 1, 2008.  

In its Response, Agency states: “Complainant’s various efforts to amend his complaint and his contumacious conduct in dealing with the investigator substantially frustrated the processing of his complaint.”  In support of this statement, Agency cites the following specific example: “Specifically, we note that Complainant refused to return the Investigator’s calls.”  Agency Response, p. 2.  

Contrary to Agency’s claim, Complainant never refused to return the investigator’s phone calls.  On March 24, 2008 at 12:42 PM, Ms. …., Contract EEO Investigator, emailed Complainant stating: “I have been unable to reach you on the telephone numbers given in your file.”  In the email Ms. Anderson did not identify the phone numbers she used to try to call Complainant.  In the same email, Ms. .. left the following phone number as a means of contacting her: …..  Complainant Exhibit 2.  On the same day, March 24, 2008 at various times subsequent to receiving Ms. ..’s email—at 1:36 PM, 2:04 PM, 3:03 PM, and at 6:52 PM respectively– Complainant called Ms. Anderson at … to no avail.  Complainant Exhibit 3.  
Contrary to her claim, Ms. … never called Complainant at his new phone number, …, which was updated and notified to the Agency on April 13, 2007 and which therefore should have been recorded in the Complainant’s file maintained by the Agency.  Complainant Exhibit 4.  (Ms. …, Staff Assistant, EEO, Diversity and Special Programs, … Agency, acknowledged Complainant’s notification of his new phone number and stated: “Request [to add the new phone number to the record] will be placed on your folder.”  Id.)  Complainant’s search on his telephone service company, Vonage’s call log revealed that, from her phone line, .., Ms. … never called Complainant at … at any time between January 1, 2008 and August 1, 2008.  Complainant Exhibits 5 and 6.  (In his formal complaint form, received by Agency on December 28, 2006, Complainant identified his phone number to be: ….  Complainant Exhibit 7.)  Ms. .. therefore either called Complainant at his old phone number or failed to call him at the new number, despite Complainant’s proper and prior notice of the new phone number.  When Complainant returned Ms. …’s email by calling several times the number she left him in the email message, she never returned the call.  
Based on the foregoing, it is evident that Complainant did not “refuse[] to return the Investigator’s calls,” as claimed by the Agency.  Agency Response, p. 2.  It is more likely that the Investigator failed to properly establish contact with Complainant and did not make any effort to reach him on his new phone number, despite the proper and prior notice of the new phone number on record.  To accuse Complainant, therefore, of being “contumacious” on account of his alleged failure to return the investigator’s calls is not only to misrepresent the facts but also to deliberately conceal Agency’s blatant disregard for the AJ’s Orders in particular and the entire EEO process in general.  
In its Response, Agency also cites the “vacancy” of its EEO Office as the other reason for its failure to comply with the Judge’s Orders.  Agency Response, page 2.  Agency, however, failed to present any evidence to show that there was indeed such a claimed vacancy and that such a claimed vacancy was so critical to the Agency’s operation that, due to the vacancy, it fail to meet the deadlines so reasonably and patiently set by the administrative judge (AJ).   Assuming arguendo that the claimed vacancy existed and that it was so critical that it severely hampered the Agency from meeting the deadline set by the AJ, such a reason nonetheless does not justify the failure to comply with the AJ’s Orders.  
Based on the foregoing, therefore, a sanction must be imposed on the Agency for its failure to timely comply with AJ’s Orders to complete the investigation and to produce the Investigation File, including the Report of Investigation. 

A copy of the proposed Order is enclosed.  





Respectfully submitted,





Chungsoo J. Lee,





Complainant Representative
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(215) 947-0243 (office), (215) 939-5831 (cell)






(215) 947-0343 (fax), chunglee@eeo21.com
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	U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Washington Field Office



	…,
	EEOC Case No:  …

	Complainant,
	

	
	

	v.
	Agency No: …


	
	

	…. Agency,
	Date:  _____________, 2008

	Agency.
	


ORDER


Upon consideration of Agency’s Response to Order to Shaw Cause and Complainant’s Response thereto, I hereby SANCTION the Agency.  As part of this Sanction, it is adjudicated that:

1. By default judgment, the Agency is hereby found to be in violation of The Title VII of Civil Rights Act of 1964 in the matter referenced above.
2. Accordingly, it is further Ordered that the Agency make Complainant whole with respect to the losses and damages, both pecuniary and non-pecuniary, in connection to the matter referenced above, including but not limited to reinstatement with lost wages and with fully restored seniority and benefits, within 30 days of issuance of this Order.







It is so ORDERED.

For the Commission:



…






Supervisory Administrative Judge

CERFITICATE OF SERVICE
I, the undersigned, hereby certify that the foregoing documents (COMPLAINANT’S RESPONSE TO AGENCY’S RESPONSE TO ORDER TO SHOW CAUSE and the accompanying Exhibits 1-7) were served to the following parties by the means indicated below on the date indicated below:
	Administrative Judge


	

	
	….

	By fax to:  …
And First Class Mail



	Agency Representatives

	

	
	…

	By fax: …
And First Class Mail

	Complainant


	

	
	….

	By email and First Class Mail



_________________________________________________________________


Date


Chungsoo J. Lee, EEO 21




148 E. Street Road, Suite 321, Feasterville, PA  19053





(215) 947-0243 (office), (215) 939-5831 (cell) 





(215) 947-0343 (fax), chunglee@eeo21.com, Eeo21.com

� The Agency’s Response was not served onto Complainant Representative on record, despite the fact that Complainant properly filed the designation of representative on July 18, 2009.  See Complainant Exhibit 1.
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