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The specific reason for not extending Whitaker's appointment is recorded in Whitaker's 

------ Performance Appraisal Form, August 1,2006, to May 25, 2007. On that form, HaUer 

commented that discussions had taken place during the school year in regard to Terra Nova 
, 

testing, school policies, and working with support staff. 

Testimony was elicited from several witnesses regarding the three alleged problem areas. 

First, the dispute involving the Terra Nova testing arose when a parent insisted that a child be 

given the test. The matter was discussed in a Case Study Committee ("CSC") meeting with 

Metcalfe present. Prior to the meeting, Haller had opposed the student taking the Terra Nova 

test. The test is very long, and HaUer did not believe that the student could pass it. Later, Haller 

learned that the student had taken the test, and she felt strongly that Whitaker had convinced the 

parents to have their child take the test. Whitaker was aware at the time of the CSC meeting on 

February 20,2007, that Haller was unhappy with the proposal to give the student the Terra Nova 

testing with modifications, yet she supported giving the test. 

Second, Haller believed that Whitaker was failing to follow school policies. The major 

example cited by Haller and Metcalfe involved a field trip . For budgetary reasons, the district 

suspended field trips and limited special education field trips to on-post destinations. Whitaker 

was notified ofthis, but she observed another teacher preparing for a field trip, so she decided to 

ask Metcalfe if she could take her class to an off-post location. When Metcalfe refused to allow 

the trip, Whitaker asked HaUer. When Haller refused, Whitaker caUed Steve Dial, the Logistics 

Manager at the Central Office, seeking permission. Whitaker's difficulty here is that, had she 

stopped after her request was refused by her supervisor, the incident would have amounted to 

little or nothing. Instead, Whitaker continued seeking a favorable result by going to the next 

level, thereby incurring the displeasure of management. 
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The third reason given for not extending Whitaker's appointment is the most difficult for 

her. Considerable testimony was presented at the Hearing to-show that Whitaker had some 

difficulties with the other employees, especially the Aides. According to the credible evidence, 

several Aides complained to Metcalfe and Haller about working with Whitaker. For instance, 

Aide Sylvia McCoy made several complaints; Aide Twyla Perry indicated that she did not want 

to return to work with Whitaker; and Aide Ossenbach complained about the way Whitaker talked 

to him. Metcalfe and Haller received more complaints about Whitaker than any other teacher. 

Whitaker admitted that she had issues with the Aides, particularly McCoy. The situation 

with McCoy culminated in an incident in which Whitaker took the class on an outing and left 

McCoy behind. This was problematic because McCoy's job was to provide assistance to a 

; 

specific student. As a result of Whitaker's actions, the student was left without an assistant and 

McCoy was left very upset. 

Whitaker's co-worker, Wimberly, testified that she generally got along fine with 

Whitaker; however, they had difficulties at times. Wimberly believed that Whitaker tried to 

teach the students things that were too advanced. For example, Whitaker introduced abstract 

concepts that the students could not grasp, and she tried to teach the students three digit 

arithmetic, a skill beyond their abilities. Wimberly described Whitaker as an individual who 

wanted to do her own thing, making it difficult to act as a team with her. 

A particular concern for the Administrative Judge in this Hearing was the lack of 

documentation kept by Haller and Metcalfe. Haller indicated on the performance appraisal that 

she had discussions with Whitaker regarding the alleged shortcomings. The only documentation 

presented was a cryptic note that Haller had saved in a file she took with her when she left 

Federal employment and which was produced only when the Administrative Judge directed its 
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production at the Hearing. The lack of documentation would normally raise a concern regarding 

the credibility of the Agency's articulated reasons for its actions; however, in this case, Whitaker 

admitted that she had discussions with management regarding her performance, although she 

believed Haller and Metcalfe overstated their allegations. 

The Administrative Judge finds that the Agency has articulated legitimate and non­

discriminatory reasons, as stated above, for not extending Whitaker's appointment. Further, the 

Administrative Judge finds that Whitaker has failed to come forward with evidence sufficient to 

show that the articulated reasons are pretexts for discrimination. Therefore, the Administrative 

Judge concludes that the Agency did not discriminate against Whitaker on either her race or 

disability in not extending her appointment. 

In fairness to Whitaker, the Administrative Judge notes that he agrees with her 

assessment that Haller and Metcalfe tended to overstate and exaggerate their allegations 

regarding her employment. For instance, the presence and removal of the "Wall" in the 

classroom was not Whitaker's fault. The "Wall" was simply an excess bookshelf for which there 

was not space in the classroom. Its removal depended on the maintenance department taking 

action. Metcalfe and Haller are stretching credulity to lay this at Whitaker's door. 

Likewise, Haller and Metcalfe make much of Whitaker holding a esc meeting on a 

Wednesday in violation of their policy. However, the scheduling of the meeting required the 

input and participation of Metcalfe. Metcalfe can hardly complain about a matter in which she 

was complicit and in which she raised no contemporaneous objection. 

The Administrative Judge finds that the main points made by Haller and Metcalfe were 

supported by the credible and probative evidence, and that finding supports the conclusion that 

the Agency did not discriminate against Whitaker. Nonetheless, the fact that Haller, in 
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particular, felt the need to overstate her position is perplexing. Fortunately for her, the testimony 

ofthe other witnesses, especially Wimblerly and Metcalfe, was sufficiently probative and 

credible to support the main points of the case. 

Finally, the Administrative Judge addresses the hostile environment claim. This claim 

appears to be an afterthought for both parties, but its presence demands attention. The 

Administrative Judge concludes that Whitaker cannot establish a prima facie case of hostile 

environment discrimination. First, with regard with disability harassment, Whitaker cannot 

prevail because, as discussed above, she is not a disabled person under the statute. 

Second, the conduct to which Whitaker was subjected amounts to the normal and 

expected trials and tribulations of the workplace. Whitaker has described no severe and 

pervasive behavior that would constitute actionable harassment. 

Finally, Whitaker has come forward with no evidence that the conduct to which she was 

subjected had anything to do with her alleged disability or race. Management had no knowledge 

of Whitaker's back impairment and there was no adverse evidence regarding the events of April 

30 and May 2, 2007, other than during those few days. 

Based upon the foregoing, the Administrative Judge concludes that Whitaker has failed to 

establish the first prong of the prima facie case as to her alleged disability. She has also failed to 

establish the third and fourth prongs of the prima facie case because the alleged conduct was not 

based upon her protected EEo. classes and the conduct was not sufficiently severe and pervasive 

as to constitute actionable harassment. 

III. Decision 

Therefore, it is the decision of the Equal Employment Opportunity Commission that the 

preponderance of the evidence does not support a finding that the United States Department of 
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Defense discriminated against Nancy E. Whitaker on bases of race and disability by subjecting 

her to a hostile work environment. 

Also, it is the decision of the Equal Employment Opportunity Commission that the 

preponderance of the evidence does not support a finding that the United States Department of 

Defense discriminated against Nancy E. Whitaker on bases of race and disability when it did not 

extend her temporary appointment for the 2007-2008 school year. 

For the reasons set forth herein, judgment in the above-captioned matter is hereby entered 

in favor of the Agency. 

IV. Notice 

This is a decision by an Equal Employment Opportunity Commission Administrative 

Judge issued pursuant to 29 C.F.R. § 1614.109(b), 109(g) or 109(1). With the exception detailed 

below, the Complainant may not appeal to the Equal Employment Opportunity Commission 

directly from this decision. Equal Employment Opportunity Commission regulations require the 

Agency to take final action on the complaint by issuing a final order notifying the Complainant 

whether or not the Agency will fully implement this decision within forty (40) calendar days of 

receipt of the hearing file and this decision. The Complainant may appeal to the Equal 

Employment Opportunity Commission within thirty (30) calendar days of receipt of the 

Agency' s fmal order. The Complainant may file an appeal whether the Agency decides to fully 

implement this decision or not. 

The Agency's final order shall also contain notice of the Complainant's right to appeal to 

the Equal Employment Opportunity Commission, the right to file a civil action in federal district 

court, the name of the proper defendant in any such lawsuit and the applicable time limits for 

such appeal or lawsuit. If the final order does not fully implement this decision, the Agency 
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must also simultaneously file an appeal to the Equal Employment Opportunity Commission in 

aCGordanGewith 29 C.F.R. §·1614.403, and append a copy of the appeal to the final order. A 

copy of EEOC Form 573 must be attached. A copy of the final order shall also be provided by 

the Agency to the Administrative Judge. 

If the Agency has not issued its final order within forty (40) calendar days of its receipt of 

the hearing file and this decision, the Complainant may file an appeal to the Equal Employment 

Opportunity Commission directly from this decision. In this event, a copy ofthe Administrative 

Judge's decision should be attached to the appeal. The Complainant should furnish a copy of the 

appeal to the Agency at the same time it is filed with the Equal Employment Opportunity 

Commission, and should certifY to the Equal Employment Opportunity Commission the date and 

method by which such service was made on the Agency. 

All appeals to the Equal Employment Opportunity Commission must be filed by mail, 

personal delivery or facsintile to the following address: 

Office of Federal Operations 
Equal Employment Opportunity Commission 
P.O. Box 19848, Washington, D.C. 20036 
Fax No. (202)663-7022 

Facsimile transmissions over ten (10) pages will not be accepted. 

v. Compliance With An Agency Final Action 

An Agency's final action that has not been the subject of an appeal to the Equal 

Employment Opportunity Commission or civil action is binding on the Agency. See 29 C.F.R. § 

1614.504. lfthe Complainant believes that the Agency has failed to comply with the terms of its 

final action, the Complainant shall notifY the Agency's EEO Director, in writing, ofthe alleged 

noncompliance within thirty (30) calendar days of when the Complainant knew or should have 

known of the alleged noncompliance. The Agency shall resolve the matter and respond to the 

17 



Complainant in writing. If the Complainant is not satisfied with the Agency's attempt to resolve 

th~ matter; the-Complainant may appeal to the-EqualEmptoymenrOpportuniryCmnmisslon-ror" 

a determination of whether the Agency has complied with the terms of its final action. The 

Complainant may file such an appeal within thirty (30) calendar days of receipt of the Agency's 

determination or, in the event that the Agency fails to respond, at least thirty-five (35) calendar 

days after the Complainant has served the Agency with the allegations of noncompliance. A 

copy ofthe appeal must be served on the Agency, and the Agency may submit a response to the 

Equal Employment Opportunity Commission within thirty (30) calendar days of receiving the 
?,;,r....,'r>~'''' .... ·'·,..·'·'·';,'' ... ';' · '·' '''.:-1"~·11 

notice of appeal. ./ ~ 

g I 

IT IS SO ORDERED, on-tI _MA_Y_l_l_2_G1_0 _t-f _ 

FOR THECOMMISS]ONo L~ 
David R. Treeter 
Administrative Judge 
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CERTIFICATE OF SERVICE 

The undersigned certifies that the enclosed DECISION AND ORDER ENTERING 

JUDG~NTtHearing Tran::riPl and Joint He~n~ E~~ibit were mailed by first class United 

States Mall 01 MAY 1 1 2'v,Q 1 to the followmg mdlVldual: 

Department of~,~s.~,&9l!F~ctivity 
Equal Employment Opportunity Office 
4040 North Fairfax Drive 
Arlington, VA 22203-1634 

The undersigned further certifies that the enclosed DECISION AND ORDER 
1'~:'-<111 '- ""Jr.'-'-.' -,.",,-~ .• .:' •.• .-' 

ENTERING JUDGM,ENT was mailed by first class United States Mail on 

~' MAY 1 1 2010 I ,to the following individuals: 
! ! 

Na~ EJNhi!iiker:......l 
1579 Churchill Court 
Clarksville, TN 37042 

Chungsoo J. Lee 
EE021 
148 E. Street Road, Suite 321 
Festerville, PA 19053 

John Chamblee 
Assistant General Counsel 
Office of the General Counsel 
Department of Defense Education Activity 
700 Westpark Drive, 3rd Floor 
Peachtree, GA 30269 

W,f?'""' :" " 
f::;) (5)1' ~ ~.Lul. 

FOR THE COMMISSION:> ,:-' .,:.-':;,---=---:-:-___ '_ '/ ___ _ 
' Lisa Reid 

Office' Automation Assistant 
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