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ciCCISiull anci/()[" ii'allSCrlpts witilill live (5) calendar days after the date they were sent via first 
class maiL! ccrtilY th,lt 0[1 March 2, 2()11, the flJregoing cupy o['the decision andlor lranscripts 
\Vere sent via ill'st class mail to the j{)llowing: 

Director (w/files) 
OfIice of Civil Righls & Diversity 
Dept. of the '1rcasurv 
1500 Pennsylvania AvellLle, NV>/ 
'vVashiiigton, DC 20220 

Sylvia;\ viles 
PO Box 0456 
South Milwaukee. WI :13172 

Chungsoo .J. Lee 
148 E. Road StreeL Suite:r2l 
Feasterville, Pi\ 1l)())3 

r;ikell R . .limcnci 

Internal RC\TllUC ScrY1CC 

OfTicc of ChicI' Counsel 
200 \\!. Admns Street. Suite 240() 
Chicago,IL (,O(,O() 

HelOlse Lewis 
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UNITED STATES OF AMERICA 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

MILWAUKEE AREA OFFICE 

SYLVIA AVILES, 

C:0111plainallt, 
v. 

TIMOrllY F. m,ITHNER, SECRETARY, 
DEPARTMENT OF TIlE TREASURY 

,Agency. 

... _-.. . __ .... ---

) 

) 
) EEOC Docket No.: 443·10·00 15{)X 
) 
) Agency No.: IRS·09·06 !:l·U 
) 

) 
) 

) 

. __ ..... _-- .. _-_._--

DECISION OF ADMINISTRATIVE .IUDGE AFTER 
HEARING PURSUANT TO 29 C.F.R. § 1614.109 (I) 

COMPLAINANT'S REPRESENATA TlVE: 

COMPLAINAl\T 

AGENCY'S REPRESENTATIVE: 

ADMINISTRATIVE .IUDGE: 

HEARING DATE: 

CHUNGSOO J. LEE 
148 E. Road Street, Suite 321 
Feasterville,PA 19053 

SYLVIA AVILES 
P.O. Box 0456 
South Milwaukee, WI 53172 

ElLEEN R JIMENEZ 
Internal Revenue Service 
Office of Chief Counsel 

. 200 W. Adams Street, Suite 2400 
Chicago, IL ClO606·5232 

DEBORAH J. POWERS 
Administrative .Judge- EEOC 
Milwaukee Area Office 
31 () W. Wisconsin Ave. Suite SOO 
Milwaukee, WI 53203 

f<cbruary 9, 2011 
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I. iNTRODUCTION 

Pursuant to 29 CF.R. ~ ](,14.IOc), a bearing was held on February 'J, 2CJll, regarding the 
cOlllplaintlilcd hy Sylvia Aviles ("Complainant"), against the Department oCthe Treasury, 
Internal Revenue Service ("Agency"). The undersigned Administrative Judge has reviewed the 
rccord in this maller and upon consideration of all the evidence issues the following ruling. 

I!. ISSl!~~S 

Whether thc Complainant was discriminated against based on her national origin 
(Hispanic and Puerto Rico), disability, retaliation and age when: 

(I) Complainant was not selected Cor the position 01' Revenue Officer, External Vacancy 
Announcement No. Oc)OG3-SBE0020-JI 69-07-JE; 

(2) COlllplainant was not selected [Clr the position of Revenue Oniccr, External Vacancy 
Announcement No. O'JOG3··SBEOO 15-1 16')-()7 -DZ; and 

(3) Complainant was not selected Cor the position 01' Revenue Officer, External Vacancv 
Announcement No. 090G3-SBEOOI 2-1169-07-DZ.l " 

m. APPLICABLE LA W 

Thc law governing this case is Title VII ofthe Civil Rights Act of 1964, as amended 42 
USc:. § 20()Oe c/ seq., the Age Discrimination in Employment Act of 1967 (ADEA) as 
amended, 29 USc. ~ (121 c( seq., and the Rehabilitation Aet of 1973, as amended, 29 U.S.c. 
79 I cl. seq. "The Rehabilitation Aet was amended in 19()2 to apply the standards ofthc 
Amcricans with Disabilities Act (ADA) 10 complaints of discrimination hy federal cmployees or 
applicants for employment." Thomas I'. DCpClrtlllelll of' li·(lnsp., EEOC Appeal No. 0 I A33 752 
(March 24. 20051. 

In analyzing a disparate treatment claim under the Rehahilitation Act, Title VTT and the 
ADEA where thef'C is no direct evidence oCdiscrimination, as is the case here, the burden-
shi Iling method oCprooi' set [(lrtlt in McDonnell noughts Corp. v. Green, 411 U.S. 792 (197:') is 
applied. Whitt 1'. Uniled Stales Pos/al Service, EEOC Appeal No. 0 I.AIS035 (April 3, 20(3); 
Klein v Departmeni o/Agriculiurc, EEOC Appeal No. OI200(,I72! (October 7, 200S); Muller v. 
IJepllrllllcni o(AgriCllilurc, EEOC Appeal No. 0120065071 (June 12,20(8). Uncler this 
analysis. complainant must lirst cstablish aprimafi1cie case ofulllawCul discrimination by 
dcmonstrating that she was subJcct to an adverse e111plo)~11ent action under circumstances that 
would support an inlCrcnce of disc rim in at 10n. })OIlIlC/ll'V. Deportmenl of the interior, EEOC 
Appeal No. ()120()G3842 (November 29,20(7). The specifiC clements necessary to prove a 
JJri!llu (cfcle case '.vill vury depending 011 the bets orthe particular casco fd. 

I Sec the flc,Hing Transcript ilt pages 5-26, [or J thorough discussion oi'1ilc issues, prc··hcaring motion practice 
surnlllary Judgment, wilncsses ZInc! cxhihits. 
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To establish a prinw/i/Ciu case in ;1 discriminatory non-selection claim, complainant must 
show thal: (I) she is a member of a protected group: (2) she applied and was qualified for thc 
position; (3) she ,vas considered for and dcnicd the position; and (4) another person, not a 
mem ber 0 r her protected group was selected for the position. Klein \'. J)cl'artmellt of 
Agriculture, EEOC Appeal No. () 120061721 (October 7, 2008). Generally, Complainant may 
also set icJrth evidence of' acts frorn which, i f' otherwise uncxplained, an inference of 
discrimination can be drawn. II!. 

Once a prima/ilci!! case has been established, the burden then shi fts to the agency to 
articulate a legitimate, nondiscriminatory reason for its actions. Wilsoll v. United Slates Postal 
Service, EEOC Appeal No. 0120064697 (April 3,20(8). For the Agency's reason to be legally 
sufficient, it mLlst only be a "specific, clear, ami individualized explanation for the treatmcnt 
accorded complainant." (fo/lzales v. Departlllent of Justice, EEOC Appeal No. 0120055228 
(January 10,2(07) Ijuoting Miller ". Unitcd States Postal Service, EEOC Appeal No. () I A55387 
(.Iunc 9, 200Ci). This hurden is one ofprocluction, not persuasion, and involves no assessment of 
the credibility orthe agency's profTered reason. LVIIII v. Departlllcill ofDcfc/lse, EEOC Appeal 
No. () 120080()44 (October 17,20(8). 

After the agency has articulated such a reason, thc burden of production thcn returns to 
the complainant to show that the agency's statcd I'cason was a pretcxt for discrimination. Koch 
v Securities ant! Fxclwl/gc Commission, EEOC Appeal No. 01A03888 (December 21,20(1). 
Pretext can bc clemonstrated by showing such weaknesses, implausibilities, inconsistencies, 
incohercncies, or contradictions in the Agency's profrercdlcgitimate reasons for its action that a 
reasonable fact linder could rationally find them unworthy 01 credence. Chavez v. USPS, EEOC 
Appeal No. 0 12005524() (.! anuary 5, 20()7). 

The established order of analysis in discrimination cases in which the first step normally 
consists of determining the existcnce of a pI'lmofi1cic case necd not be lollowed in all cases. 
Spriggs v. Unitcd Stlltes Postal Service, EEOC Appeal No. 0120061698 (April 12,20(7); 
KO[Jc/owski v Un/lcd States Postal Scn'lce, EEOC Appeal No. 0120071370 (July II, 20(8). 
Where the agency has arlicll bteci a legitimate, nondiscriminatory reason for the action, the 
factual inquiry can proceed directly to the ultimate issue of'whcther the Complainant has shown 
by a preponderance of the evidence that the agency's actions were motivated by discrimination. 
Id 

IV, FACTS 

Durin2 the course of the karinp eight individuals testified as follows: (1) Complainant; 
~, ;::) '-

(2) Deborah Karwacki; (3) Angela Kelly; (4) Robert Budde; (5) Alysia Burgman; (6) Lisa 
Kennedy; (7) Ervin Ramos-Mo!l; and (8) Timothy Sherrill. 

Complainant was a CiS-OJ 18-05 Secretary (OA) with the Intcrnal Revenue Service's 
CollectioJl Advisory, Insolvency and Quality Area West, Small Business/ScII' Employed 
Division. ROI, 131. Complainant's direct supervisor was .lack Haen kin. ROI. 132. 
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Complainant's national origin is Hispanic anci Puerto Rican. ROI, I J I. Compiall1ant's date or 
birth is Dccember::2O, I %0. liT. 2'J. 

Complainant bas an Associates Degree in Computer Networking Systems Technology 
ii'om ITT Technical College. ROI, 457. Complainant also received her LAN Specialist 
Certificate regarding computer networking, and has a real estate license. ROI, 457; HT, 38-40. 
Complainant look a large variety of on-line training courses through the IRS/ePE training 
system. ROI, 457-458; lIT, 47-49. Complainant spent three days shadowing di ITcrent level 
Rcvenne OITicers to observe their job duties and responsibilities. !-IT,45-47. 

Complainant described bel' job duties as: 

I 111eet and greet taxpayers from the outside. I lake taxpayer phone calls and inquiries and 
route their calls to the respective Bankruptcy Specialists. I do daily mail, incoming and 
outgoing. I lile cases. 1 generate monthly and biweekly reports. I do lime and 
attendancc. ! have held this position for about eight years. 

ROt 132. 

Lisa Kennedy ciuring the rclcvanttime period was the Chief, Employment Section III, 
Ogden Employment Branch, and was rcsponsible for managing tbc staff that provided 
employment services to SBSE Collection Areas, including nationwide hiring o(Rcvcnue 
Officers ("Hiring Center"). ROl, 189. Kennedy was stationed in Ogden, Utah. ROI, 189. At 
the time the decisions were made regarding the quali fication of Complainant ror a OS-7 Revenue 
Officer position, Kcnnedy had never met the Complainant. 1fT, 173. 

Kennedy testified thal in the normal course of business tbe Hiring Center would issue an 
applicant a tentative notice or quali lication. HT, ] 38-] 39. T'he tentative notice of qual i fieation 
was based 011 the applicant's aprlicatioll, their answers to the questions and the results orthe 
online assessment completed by the applicant during the application process. HT, ! 38- 139, 163. 
When the tentative notice was sent, the I liring Center had not yet independently reviewed the 
8pplicanrs quali fications. !-IT, 138-139. The I firing Cenler would often get hundreds or even 
thousands of applications for a posted position. HT, 139. To save time and resources, the Hiring 
Center would not independently review applicant's qualifications unless the Hiring Center was 
llotirieci that an applicant h'lci been selected by the Agency Ii)!' interview. lIT, 1.19. 

Ervin Ramolls-Maul during thc relevant time period was the Collection Territory 
Manager 1'01' Miami, Florida. HI', 179. Ramolls-Maul's national origin is Puerto Rico and at the 
lime o[the hearin", he was 64 ycars old. HT, 180. Ramous-Maultestilicd hc was disabled and 

~-- -' 

had participateci in protected activity in the past when he submitted reasonable accommodation 
requests liT, 180. 

Extemal Vacancy Annoul1cement No, 090G3-SBE0020-1169-07-JE 

On March 26, 2009, Complainant submitteci her final in 101111 ali on to complete her on-line 
application 1'01' the position ofRevcnuc Oflicer, announcement 090G3-SBE0020-1169-07-JE. 
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ROI, 32(" 32,). When Complainant applied le)r the Revenue Ol'llccr position, she indicated she 
was eligible for the Schedule A appointing authority for persons with 111ental retardation, severe 
physical disabilities or psychiatric disabilities. R01, 332; HT, 88-89. On May 2(',200'), 
Complainant received notice that based upon the results of her on-linc job simulation 
assessments, she was tentatively quali fied for the position 0 f Revenue Ol'llcer, announcement 
090G3-SBE0020-11C,9-07-.IE. ROr, 325, 330. Complainant received a rating of "Category A" 
and was found eligible at a grade level 07. ROI, :130. 

On .I une 20, lOO'), Complainant received an e-mail requesting "proof of disability and 
certilication of job readiness," to be provided "in thc form of documentation obtained from 
licensed medical professionals, state or private vocational rehabilitation specialists, or any 
Government agency that issucs or provides disabiii t y bene fits." ROr, 332. Comp lainant was 
further notified that in order to be considered under Schedule A authority, the required 
documentation had to be submitted by June 22,2009. ROl, 332. Complainant did not provide 
the requested meciical illfol111ation. HT, 88-89. On August 20,2009, Complainant reeeiveci 
notice that she was not selected for the position. ROr,324. 

Ramous-Maul testified that he was responsible for filling the pOSItion of Rcvcnue Officer 
in Miami andl'lanlation, Florida. HT, 181-182. The personnel office provided Ramous-Maul a 
certificate that had (lver two hundred names on it to select for around ten or twelve positions. 
HT, 182. Ramolls-Maul testified that he decided which applicants to interview by the applicant's 
numerical ranking on the certification list, starting with the highest ranked applicant and then 
proceeding down the list in numerical oreier. lIT, 182-184. Ramous-Maul did not select 
Complainant for interview because he had enough qualilied applicants to fill the open positions 
that were ranked numerically higher on the list than Complainant. HT, 182-185. Ramous-Maul 
observed Ihat Complainant was fifty or sixty on the list, and he only reached lhose names that 
were thirty or forty on the list. lIT, 183-184. 

External Vacancy Anllouncement No, 090C3-SBEOOlS-J 169-07-DZ 

Complainant properly applied for the position of'Revenue Officer, External Vacancy 
Announcement No. ()9()G3-SBEOOIS-I IC,9-07-DZ. ROl, Tab 18. Oil May 25,2009, 
Compiamant was notified that based on her scores on the on-line simulation, she was tentatively 
qualified Jor the position, with a mting of Category A, and eligible at a grade level 07. ROl,3S5. 
The notice inflmllccl Complainant that the cietermination was tentative based on final 
qualifications. FlOI, 355. On May 30, 2009, Complainant was informed that "based upon 
review of your application, you were I()lllld to he ineligihle because you did not meet the 
minimum education and/or experience requircments for the position." ROI,33(,. 

The vacancy announcement inciicated that to be minimally qualified, applicants were 
required to meet /\, 13. C, or D as follows: 

A. Superior Academic Achicveillent- /\ Bachelors degree ... 

OR 
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8. At least I acadcmie year of graduate education 

OR 

C. At least 1 year of specialized expericnce equivalent to the GS-5 level that required 
one or 1110re ofthc f()llowing: 1) Knowledge ofbusincss organization ancl 
commercial practices; 2) knowledge of investigative techniqucs and methods, and 
the ability 10 apply such techniques to the analysis o I' business and financial 
mailers; 3) Practical knowledge ol-business law, including laws governing 
fraudulent transfers, sccured and unsecured debts, negotiable instruments, 
business corporations and survivorship rights and tilling instruments; 4) 
Knowledge of delinquent loan co11ect;on processes and techniques; 5) Working 
knowledge of accounting principles and practices: 6) Knowledge of Internal 
Revenue Code and related Federal tax regulations and procedures. Examples of 
specialized experience include: experience that demonstrates knowledge of 
business organi/.ation and commercial practices; knowledge of' investigative 
techniques and methods, and the ability to apply such techniqucs to thc analysis of 
business and ilnaneial matiers; practical knowledge o I' business law, including 
!::two governing fraudulent transfers, secured anc1ul1securcd debts, negotiable 
instrumcnts, business corporations, and survivorship righls and tilling 
instruments; knowledge of delinqucntloan collection processes and techniques; 
working knowledge of accounting principles and practices; knowledge ofthe 
Internal Revenue Code (IRC) and related Federal tax regulations and procedures. 
Examples of qual, lying experience include: reviewing financial documents to 
determine a business' financial condition and its ability to pay debt; evaluating 
income assets, equity and credit to collect delinquent paymcnts; investigating or 
tracing financial transactions such as a real estate broker or insurance broker; 
establishing or operating a small business that included administering a budget, 
defIning operating procedures and understanding tax consequences of business 
actions; counseling taxpayers on tax filing and paying obligations; or dealing with 
the cfTects of various legal instruments such as leases, wills, deeds and trusts. 

OR 

D. At least I year orco111bincd graduate education and experience as defined in 
paragraphs 8 and C above. 

ROL 344-345. 

External Vacancy Announcement No. 090G3-SBEO() 15-11 (/)-07 -D7: was processed by 
Kennedy'S stafr. ancl il was determincd that Complainanl was not eligible because she did not 
rnee( (he educational requirements, nor did she have the work expericnce needed (0 meet the 
specialized experience requirement. ROI, I W), 191; HT, 14()-143, 16'). Kenncdy testified that 
the types Or\~.'ork experience that would deem Clll applicc!1l1 .eligible includes work as an 
accountanc assisting customers 'with preparation of their tax returns, reviewing business 
documents, determining the financial standing of a husiness and reviewing asscis. I-IT, i 4 i. 
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Training, unless it resulted in a recognized degree, would not assist an applicant in mccting thc 
eligibility requiremcnts. HT, 175. The applicant must have actual qualifying work experience. 
HT, 140-141, 175-176. 

External Vacancy AnllOlmCClI1Cllt No. 090G3-SBEOOI2-1169-07-DZ 

Vacancy announcemcnt 090G3-SBEOOI2-1169-07-DZ specifically states that 
"individuals applying I'm this announcement are required to complete and submit an on-line 
application through the Office or Personnel Managcment (OPM) USAJOBS website." [{Ol, 419. 
Kennedy testified that Complainant did not submit an on-line application, only a f~lxed 
application which can only be used [c)r internal vaeancics. R01, 386; HI', 156-157. Kennedy 
testified that a record of the Oil-line applications can be fCllmd on the Career Conncctor system, 
and both she and her assistant searched the system but could not find any record thm 
Complainant had applied [or vacancy announcement 090G3-SBE00l2-1169-07-DZ on-linc 
through LJSAJOBS. ROI, 191; HT, 143,152-153,1(>1,166. 

Complainant testifieci that she applied for this position both on-line and by sending in a 
[~IX orher suppOliing documentation. ROI, 123,388-405; HT, 55, Y1. Complainant noted that at 
the time she applied for Ihis position, USAJOBS did not have the capability of uploading all the 
supporting documentation required for thc application, so in addition to the on-line application 
and simulations, the applicants were required to send via facsimile all supporting documentation. 
HT,57. Complainant notes that proof she applied on-line can be found in the fact that she 
printed out the announcement and made a handwritten notation that she applied on February 18, 
2009. ROt, 408; 1]'1', 57-58. Complainant printed out her job application history from the 
USAJOBS web-site, and there was no record that she applied ror vacancy announcement 090CJ3-
SBEOOI2-IICJ'l-07-D7. ROI,406-407. 

V, ANALYSIS 

Complainant alleges that she was treated disparately and not hired for three positions 
hecause oCher disability, national origin, age and in retaliation for her filing orl1lllltiple EEOs. 
Although the initial inquiry 0[- discrimination usually [clcnses on whether the c0111plainmlt has 
established a prima/aclc case, following this oreler is unnecessary when tire Agency has 
articulated a lcgitinlatc, nondiscriminatory reason for its actions. In SUc11 cases, the inquiry can 
shin directlv 10 whether Complainant has demonstrated by a preponderance of the evidence that 
the Agency's reasons [or its actions merely were a pretext for discrimination. In the current case, 
after a careful analysis or each incidcnt of alleged discrimination, it can be seen that Complainant 
has failed to mcet her hurd en to prove by a preponderance oflhe evidence that the Agency's 
legitimatc, nondiscriminatory reasons for its actions were pretext for discrimination. 

Extemal Vacancy AlllloUllccmcnt No. 090G3-SBE0020-1169-07-.IE 

The Aocncv claims that Complainant was not selected f(Jr this l10sition because 'she I{vas 
b ".-' 

nol ranked high enough on the ccr!ification list T(tlmOllS-Maui credihly testified that he decided 
which applicants to intcrvjcyv by the appl1cant's nUlllcrical ranking on the certification lisL 
starting with the highest ranked applicant anclthen proceeding clown the list in numerical order. 
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Ral11ous-Maul did not select Complainant for interview because he had enough qualified 
applicants to fill the OpCI1 positions that were ranked numerically higher on the list than 
Complainant. 

As a threshold issue, it should be noted that the selecting official, Ramous-Maul, was in 
all the samc protected categories as the Complainant, and, as to age, he was older than the 
Complainant. While I recognizc that just because the alleged discriminating official is in the 
same protectcd groups as thc Complainant is not determinative of whether discrimination did or 
did not occur, it can be considered relevant, espccially when other evidence to support an 
inference of discrimination is not present. '/'urner v. United Stales Postal Service, EEOC Appeal 
No. () 1930672 (February 12, 1993), In addition, Ral11ous-Maul worked at a di ITercnt location 
than Complainant in a different statc, and there is no evidence he ever met the Complainant or 
had any knowledge of her 111CI11 bership in her protected categories, 

Complainant did not present any evidence that contradicted Ramous-Maul's explanation 
that he did not interview Complainant because her name was too far down on the celiification 
list Rather, Complainant claims evidence of pretext can be seen in the fact that although she had 
applied for many Revenue Oflleer positions 111 the past, for the first time with this application she 
was asked for info1111ation regarding her disability, and when she refused to provide the 
information she was not hired, However, in proffering this theory of prete xl, what Complainant 
Cails to take into considewtion is that she applied for this position under Schedule A authority for 
individuals with severe disabilities. Thus, the reason she was asked for information regarding 
her disabilities was not because of discriminatory animus, but because she voluntarily requested 
to be considered for hire under Schedule A, and the Agency had the right to ask for verification 
ofthosc disabil itics, Gi ven these facts Complainant has not met her burden to demonstrate 
pretext. 

External Vacancy AlIlHHlIlccmcll1 No. 090G3-SBE001S-1169-07-DZ (ROI 1 b) 

The Agency claims Complainant was not selected for this Revenue Officer position 
because shc was found ineligible due to her f'ailure to meet the minimum education or work 
experience required ror the position. C0111pla111an1 disagrees with the A.gcncy's aSSCSSDlcnt of 
her qualifications and argues that evidence of'pretcxt can be found in the fact that she was fC)lJnd 
eligibie \'lith a Category A ranking, the higbest rating, and then subsequently the eligibility 
decisioll Yvas reversed. 

During her testimony, Kennedy explained how Complainant could be found eligible at a 
Category A, and then subsequcntly iClUnd ineligible, Kenncdy noted that for any given external 
announcement, the liiring Center could receive hundreds, sometimes even thousands, of 
apphcations, Given the volume of applications and the resources needed to process them, the 
qualification process is broken down into two steps, The first step of the qualiiicatioll process 
involves a tentative assessment of quai iii cation. The tentative qualification is based solely on the 
applicant's self-report oehis or her past work experience and education, as is reOecled inlhc 
reSU!1le and his or her responses to the on-line assessment No indepencient veri [ication of the 
applicant's information is conducted ,.11. this tjmc. Based Oil the selr-rcporied infol111ation, each 
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applicant is givcn a lJualification rating, and is notified that the rating is tentative subjccl10 
vcri fication. 

Once the preliminary list of quali fied applicants is generated, the management officials at 
the hiring location select those applicants they are interested in interviewing, and notify the 
Hiring Center. Step two of the qualification process thcn begins. Aflcrthe Hiring Center 
receives the names of those individuals selected for interview, the staff conducts an independent 
review of the applicant's qualifications. If the review verifies what was self-reported during the 
application process, the applicant continues on for interview. However, ii'the independent 
rcvicw reveals that the sell~rejlort information did not rise to the level necessary for quali lication, 
then the applicant is notified that he 01' she is not quali lied and is not sent for interview. 

In this case, there is no dispute that Complainant received a tentative qualification with a 
Category A rating, and that after independent review the rating was reversed and she was found 
unqualilied. Complal11ant argues this demonstrates pretext. However, a close look at the 
evidence supports the Hiring Center's conclusion that Complainant was not qualified as a Level 
7 Revenue Ol'ficer, and the decision to find Complainant unqualified was not based on 
discrimination, but on valid qualification standmds. 

Complainant's job for thc Agency was as a LevelS secretary. Complainant described her 
job duties as administrative in nature, including greeting taxpayers from the outside, routing 
phone cal1s, processing inco1l1ing and outgoing ll1Uil, filing, generating reports and processing 
time and attendance. As far as education is concerned, Complainant has earned an Associates 
Degree relating to computers, and a certification in LAN, also related to computers, 
Complainant also completed a large variety of IRS sponsoreci training courses, and spent three 
days shadowing different level Revenue Officers. Based on this work experience, education and 
truining, Complainant believes she is quali fied fur a Level 7 Revenue Officer position. 

However, whcn Complainant's work experience and education is compared to the 
requirements far a Level 7 Revenue Officer as those requirements arc specifically listed on the 
job announcement, it can be seen [hal a reasonable interpretation is that Complainant is not 
qualified. To qualif'y for a Level 7 Revenuc OCileer, an applicant must either havc a Bachelors 
Degree or higher level of education or rclevant work experience or a combination oCthc 
education and work expericnce. There is no dispute that Complainant did not meet the 
educational requirements since hcr level of education is an Associates Degree, not the higher 
level Bachelors Dcgree. As such, C:omplainantmus( qualify far the position based 011 her work 
CXt)CrJ CllCC, 

The position description indicated that a qualified applicant must have knowledge of 
business and C01l11l1Crcial organization, accountlng, investigative techniques regarding analysis or 
business and Ill1ancialll1allerS, practical knowledge ol'business law, knowledge of delinquent 
loan collection processes and techniques or knowledge of lntcrnal Revenue Code and related 
Federal tax regulations and procedures. The vacancy announcement also indicated that examples 
Orllualifvil1o cX11)cricllCc included: rc·vicvvinE financial docu11lents to cictcrnl1nc a business' 

J 0 W , 

!lnancial condition ane! its ability [0 pay elebt; evaluating income assets, equity ancl'crcclitto 
colkct dcll11Cjucnt payments; Il1vcstigating or tracing financial transactions slIch as a real eslate 
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broker or insurancc broker; establishing or operating a small business that included administering 
a budget, dcJining operating proceciures anciuncierstanding tax consequences ofbusincss actions; 
counseling taxpayers on tax filing and paying obligations; or dealing with the effects of various 
legal instruments such as Icases, wills, deeds and trusts. 

Complainant did not have any of the qualifying experiencc as listed in the vacancy 
announcement. Complainant was a secretary for the Agency, and performed administrative 
tasks, not business and financial tasks as is required for the position. It is true Complainant took 
a large variety oetraining courses, but as was indicated by Kennedy in her testimony, training 
alonc is not enough, the applicant must have actual work experience. Given these facts, the 
Hiring Center's assessment that Complainant was not qualified fClr the position was !'casonablc, 
and ]lot so outrageous as to evidence ciiscriminatory intent. 

Complainant also argues that pretext can be seen in the fact that she has applied for many 
Revenue Officer positions in the past, yet she has always 11een denied, despite the fact that she 
was ranked highly qualified at the GS-7 level. However, there is no evidence to support 
Complainant's eonlention that she was ever qualified at the GS-7 level. It is (rue Complainant 
W8S found quali fled and given a Category "A" rating, but the rating was tentative and based only 
on Complainant's sclfreported information, not based on any independent evaluation. Onee 
Complainant's qualifications werc independently evaluatecl she was found not to be qualified, as 
was already discussed at length above. Complainant's argument refuses to recognize that the 
initial eligibility finding was tentative, as was clearly stated on the notices Complainant received, 
and subject to verillealion. The bottom line is Complainant is not qualified as a GS-7 Revenue 
Ornecr, and if she continues to apply for a GS-7 Revenue Of1icer position with the same work 
experience and cducation, she will continue to be found unqualiiled. This is not evidence of 
discrimination, but rather evidence of a business standard being consistently applied. Givcn 
these circumstances, it cannot bc concluded thal multiple rejections equates to discriminatory 
intent. 

There is no dispute that the decision as to whether Complainant was qualillcd was made 
by tbe Hiring Center. The Hiring Center was located in Utah. Thus, the staff at the Hiring 
Ccnter did not work at tile same location as C0111pl8inant, nor did they work at the same location 
as any oCthe management oi1lcials who were allegedly discriminating against Complainant. 
There is no credible evidence in the record that the staff at the Hiring Center was discriminating 
ngalllst the Complainant. COJl1plainant may not agree with the Hiring Center's assessment as to 
what work experiencc would qualify her fClr a GS-7 Revenue Officer position, but that does not 
prove that tbe staff at the Hiring Center made the decision based on discriminatory animus. 

Proofof'prctcxt is not satisfied by Complainant's disagreement with the Agency's 
business judgment regarding the necessary quali fications or prerequisites for the posi lion. 
COlVeli I'. /)cl)[[rIIllCI11 of the Nmy, EEOC Appeal No. 0120065336 (July 25, 20()8). Employers 
generally have broad discretion to set policies and to cany out personnel decisions, and should 
not be second guessed by the reviewing authority absent evidence ofunlawfulmotivatiol1. 
Cn 1"I11!J1I II 1'. flep"rll!lClit o(the Jlnl.I'lIll". EEOC Appeal No. 0120071402 (May :\0,20(7). There 
is no such cvidc;lCC Or"'lll~JawflJ! motivation" here. Accordingly, a flnding of no uiscrinlinatioll 
lS appropriate. 
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External Vacancy Annoullcement No. 09()G3-SBEOOJ 2-1 169-07-DZ (ROJ 1 e) 

'The Agency argues that the I-cason it did not select Complainant It)r this position was 
because she did not <lpply oil-line through USAJOBS as is required for all applicants. The 
Complainant argues that evidence of pretext can be secn in the fact that she did apply properly 
on-line. anclthe }\gency is not being truthful in its contention that she did not. 

Evcn assuming that Complainant did properly apply on-line, standing alone, this is not 
evidence ofpretcx1. Something obviously happened to the application in the USA.lOBS 
computer system. Kennedy testilied she could not lind any record of an application from 
Complainant for this vacancy, and Complainant herself printed out ajob history fi-om the 
USAJOBS websitc and the application did not show lip. Complainant could not have been 
considered and then discriminatorily not selected for a position for which there was never an 
application in the systcm. 

Nor was there any evidence presented by Complainant that Kennedy or her staff had 
somehow purposcly deleted or tampered with the application. As already discussed, the hiring 
center is locateci in Utah, anci therefore the staff docs not work at the same location as 
Complainant. There is no evidence that the Hiring Center staff harbored any discriminatory 
animus toward Complainant, Or that they had even met her, and there certainly is no evidence 
that anyonc deleted the application. Mistakes happen, computers have glitches. A mistake docs 
nol equate 10 discrimination. Ultimately, bare assertions that essentially amount to nothing more 
than Complainant's opinion will not meet ber burden. Chavez v. United States Postal Service, 
EEOC Appeal No. 0120055246 (January 5, 2(07)(subjective belief. however genuine, docs not 
constitute evidence of discrimination). Overall, the evidence indicates that Complainant was not 
hired for this position because her application was never received by the Hiring Center, not 
because of discrimination. 

VI. CONCLUSION 

Complainant has failed to meet her burden to prove by a preponderancc of the evidence 
that the Agency's m1.iculatccL non-discrinlinatory reasons for not selecting Complainant for the 
position or Revenue 011lcer werc pretext for discrimination. Accordingly, J make a finding of 
no discrimination on all issues. 

Fchruarv )8. 2(llL...~_~ 
Dare 

II 

For the Commission: 

Deborah .I. Powers 
Administrative Judge 
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NOTICE TO THE PARTIES 

TO TIlE ACENCY 

,"\lithi" IClrty (4U) clays ofreeeiving this decision and the hearing record, you are required to issLle 
,\ final order notifYing the complainant whether or nol you will fldly implement this decision. 
You should also scnel a Cllpy of your filEd order to the Administrative Judge. 

\'our flllal ordt.::r lUllS! conldin a notice ortbe complainant's right to appeal to the Office of 
Federal Operations, the right to file a civil action in a federal district court, the name of the 
proper defemlant in any such lawsuit, Ihe right 10 request the appointment ofcoul1scl and waiver 
of courl costs or fces. alllithe applicable tillle limits for such appeal or lawsuit. A copy or EEOC 
Form 573 (Nolice ofAppcal/l'etition) must be attached to your final order. 

I r your final order ciocs 1101 fitlly impicment this decision, you ll1ust simultaneously file an appeal 
with the Ol1icc or F-ederal Operations in accorciance with 29 C.F.R. ! 614.403, and append a copy 
oi' your appeal to your lilled oreiel·. See FEOC Management Directivc 110, November 9, 19()0, 

Appcndix 0 You must ,dso comply with the Interim Reliefregulatioll set lorth at 29 C.F.R. 0 
i(Ji45()S 

TO TilE COMl'LAINANT: 

You may iile an appeal with Ihc COlllmisslon's Oflicc of Fecleral Oper81iol1s when you receive a 
flllal order from the agency informing you 'vvhcthcr the agency vviJI or \\li11 not Cully implement 
this decision. 2') CT.R. 0 ! () 14.11 Ora). FI,(lIll the time you reccivc the agency's final Dreier, you 
wiIl helve tlUrlY (30J clays 10 file an appeal. ICthe agency fails to issLle (1 final order, you have the 
right to iile your OWIl appeal any tillle alter the cunclusion afthe agency's (40) day pcriod for 
issnll1g a finct! order. Sec FEO MD-Il O. CJ-3. In either casc, please attach a cupy or this decision 
with your appeaL 

Do Ilot senel your appeal 10 the /\cilllinisirativc .ludge. Your appeal must be liled with lhe OCficc 
olTcderal OpcI'a1iolls at the address set (C)rtil below, ,mel you must send a copy ol'your appeallo 
the agellcy al the saillc tilllc thai you file 11 wilh the OfTicc of Federal Operatiolls. lu or attached 
to vour appeal 10 the Ol'ill'C of I;ukral Operations. you must certifY the date and method by 
which you sen! (l COP)'- oi'your appeal to the :Igcncy. 


