US EQGUAL EMPLOYMENT OPPORTUNITY COMMISSION

Mibwaukee Arca Office
3H0OWest Wisconsin Avenue. Suite 80K
Ihthwikes, W 2320132002
fh by 2071111
THY (14 2071115
FAN (1) 297231406

Complamant

ELOC Nogs). (D
Agency Nogs). (D

and
Department of (TGN

e e it e M et e et et e . 3

Agency

ORDER ENTERING JUDGMENT

For the reasons set forth 1 the enclosed Decision dated February 28, 2011, judgment in the
above-captioned matier is hereby entered. A Notice To The Parties explaining their appeal rights

e

15 altached.

This office s also enclosing a copy of the hearing decision and/or transeripts for the agency and
a copy for complainant and/or his/her representative.

This office will hold the report of nvestigation and the complaint {ile for sixty days, during
which time the agency may arrange tor their retnieval. 1f we do not hear from the agency within

sixty days, we will destroy our copy of these materials.

i1 so ORDERELD.

For the Commission: T T
- o Deborah I Powers
e AT s Admmistrative. Judge
Date {414y 297-3983
deborah.powersiiceoc. gov
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CERTIFICATE OF SERVICE

For tmeliness purposes, the Commsston will presume that the parties recetved the Joregoing
decision and/or transcripts within five (5) calendar days aller the date they were sent via first
class mail. Teertify that on March 2. 2011, the foregoimg copy of the decision and/or transcripts

2
were sent via first class matl to the following:

Dhrector (w/liles)

Office of (NG
bept. of () D
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Heloise Lewis
Secretary
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UNITED STATES OF AMERICA
FQUAL EMPLOYMENT OPPORTUNITY COMMISSION
MILWAUKEE AREA OFFICE

D
EEOC bocket No.: (GGG

Agency No.: (D

Complainant,
V.

DEPARTMENT OF

e et e e M e i et g

Agencey.

DECISION OF ADMINISTRATIVE JUDGE AFTER
HEARING PURSUANT TO 29 C.ER. § 1614109 (D)

COMPLAINANT'S REPRESENATATIVE:

COMPLAINANT:

AGENCY’S REPRESENTATIVE:

ADMINISTRATIVE JUDGE: DEBORAH F POWERS
Administrative fudge- EEOC
Milwaukee Area Office
210 W, Wisconsin Ave. Suite 800
Milwaukee, Wi 53203

FIEARING DATE: February 9, 2011
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I. INTRODUCTION

Pursuant to 29 C.F.R.§ 1614.109, & hearing was held on February 9, 2011, regarding the

compiaint fited by (N - Complainant™), against the Department of thdGc0D
G . ocrcy”). The undersigned Administrative Judge has reviewed the

record i this matter and upon consideration of all the evidence issues the following ruling.

-

It iISSUES

Whether the Complainant was discriminated against based on her national origin
(Hispamc and Puerto Rico), disabilily, retaliation and age when:

{1y Complainant was not selected for the position of Revenue Officer, External Vacancy
Announcement No. 090G3-SBEGOZC-1169-07-F12;

(2) Complainant was not sclected for {he position of Revenue Officer, External Vacancy
Announcement No. 090G3-SBEGGTIS-1169-07-D7; and

(3) Complainant was not selected for the position of Revenue Officer, External Vacancy
Announcement No. 090G3-SBE0G12-1169-07-DZ.”

I, APPLICABLETLAW

The law governing this case is Title VII of the Civil Rights Act of 1964, as amended 42
LLS.CL 8 2000 er seq., the Age Discrimination in Employment Act of 1967 (ADEA) as
amended, 29 U.S.C. § 621 ef seq., and the Rehabilitation Act of 1973, as amended, 29 U.S.C.
791 et. seq. “The Rehabilitation Act was amended in 1992 to apply the standards of the
Americans with Disabilities Act (ADA) to complaints of discrimination by (ederal cmployees or
applicants for employment.” Thomas v. Department of Transp., EEOC Appeal No. 01A33752

(March 24, 2005).

In analyzing a disparate treatment claim under the Rehabilitation Act, Title VIT and the
ADEA where there is no direct evidence of diserimination, as is the case here, the burden-
shifting method of proof set forth in McDonnell Douglas Corp. v. Green, 411 ULS. 792 (1973) 15
apphed. Whitr v. United States Postal Service, EEOC Appeal No. OFAT5035 (April 3, 2003);
Kiein v. Department of Agriculture, EEOC Appeal No. 0120061721 (October 7, 2008); Muller v,
Department of Agriculture, EEOC Appeal No. 0120065071 (June 12, 2008). Under this
analysis, complainant must first establish a prina fucie case of unlaw(ul discrimination by
demonstrating that she was subject fo an adverse employment action under circumstances that
woutd support an inference of discrimmation. Donnelly v. Department of the Interior, EEOC
Appeal No. 0120063842 (November 29, 2007). The specilic ¢lements necessary to prove
prima facie case will vary depending on the facts of the particular case. [d,

"'See the Hearing Transcripl al pages 5-26, for @ thorough discussion of the issues, pre-hearing motion practice,

swnmary judgment, witnesses and exhibits,

1
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To establish a prima facie case in a discriminatory non-selection claim, complainant must
show that: (1) she is a member of a protected group: (2) she applicd and was qualified for the
position; (3) she was considered for and denied the position; and (4) another person, not a
member of her protected group was setected for the position. Klein v. Department of
Agriculinre, EEOC Appeal No. 01200061721 (October 7, 2008). Generally, Complainant may
also set forth evidence of acts from which, if otherwise unexplamed, an inference of
diserimination can be drawn. /7d.

Once a prima facie case has been established, the burden then shifts to the agency to
articulate a legitimale, nondiscriminatory reason for its actions. Wilson v. United States Posial
Service, EEOC Appeal No. 01’30( 64697 (Aprit 3, 2008). For the Agency’s reason to be legally
sufficient, it must only be a “specific, clear, and individualized explanation for the treatment
accorded complainant.” Gonzales v. Department of Justice, EEOC Appeal No. 0120055228
(January 10, 2007y quoting Miller v. United Stutes Postal Seivice, EEOC Appeal No. 01 A55387
{(June 9, 2006}, This burden 1s one of production, not persuaston, and involves no asscssment of
the credibility of the agency’s proffered rcason. Lyan v. Depariment of Defense, EEOC Appeal

No. 0120080044 (October 17, 2008).

After the agency has articulated such a reason, the burden of production then returns to
the complainant to show that the agency’s stated reason was a pretext for diserimination. Koch
v Securities and FExchange Commission, EEOC Appeal No. 01A03888 (December 21, 2001 ).
Pretext can be demonstrated by showing such weaknesses, implausibilities, inconsistencies,
incohergncies, or contradictions in the Agency’s proffered legitimate reasons for its action that a
reasonabte fact finder could rationally find them unworthy of credence. Chavez v. USPS, EEOC

Appeal No. 0120055246 (January 5, 2007).

The established order of analysis in discrimination cases in which the [irst step normally
consists of determining the existence of a prime jacie case need not be followed in all cases.
does v. United Siates Postal Service, EEOC Appeal No. 0120061098 (April 12, 2007);

Sprige:
Kopciowski v, United States Postal Service, TEOC Appeal No. 0120071370 (July 11, 2008).

Where the agency has articulated a legitimate, nondiscrinunatory reason for the action, the
factual inquiry can proceed directly to the ultimate issue of whether the Complainant has shown
by a preponderance of the evidence that the agency’s actions were molivaled by discrimination.

fil.
V. FACTS

During the course of the hearing cight individuals testified as foliows: (1) Complainant;

) DD ) DD ) G ;) G G )
—(7 (T " AN )

retary (OA) with the (D
direct supervisor was ()P RO 132

8-05 Sec

Complamant was a G5-0318

Division. ROL 131, Complamant’s

[US]
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Complamant’s national origin is Hispanic and Pucrto Rican. RO, . Complamant’s datc of

birth rs—

Complamant has an Associales Degree in Computer Networking Systems Technology
from ITT Technical College. ROI, 457, Complainant also received her LAN Specialist
Certificate regarding compulter networking, and has a rcal estate license. ROL, 457, HT, 38-40.
Complainant took a large variety of on-line traiming courses through the IRS/CPE training
system. ROIL 457-458; T, 47-49. Complainant spent three days shadowing different level
Revenue Officers to observe their job duties and responsibilities. HT, 45-47.

Complainani described her job duties as:

[ meet and greet taxpayers from the outside. 1 take taxpayer phone calls and mquiries and
route their calls to the respective Bankruptey Specialists, I do daily mail, incoming and
outgoing. I {ile cases. | generate monthly and biweekly reports. 1 do time and
attendance. | have held this position for about eight vears.

ROIL 132

GEE ¢ e relevant time period was the Chiel, Employment Section 111,
@ 1 ioyment Branch, and was responsible for managing the stafl that provided
employment services to SBSE Collection Areas, including nationwide hiring of Revenue
Officers (“Hiring Center™). ROL 189, (D v = stationed in (N RO!, 189, At
the tme the decisions were made regarding the qualification of Complainant for a GS-7 Revenue
Officer position. (D H2d vever met the Complainant. HT, 173

@G s iicd hat o the normal course of business the Hiring Center would issuc an
applicant a tentative notice of qualification, HT, 138-139. The tentative notice of qualification
was based on the applicant’s application, their answers to the questions and the results of the
online assessment completed by the apphicant during the application process. HT, 138-139, 163.
When the tentative notice was sent, the Firing Center had not yet mdependently reviewed the
anpplicant’s qualifications. HT, 138-139. The Hiring Center woutid often get hundreds or cven
thousands of applications for a posted position. HT, 139, To save time and resources, the Hiring
Center would not independently review applicant’s qualifications unless the Hiring Center was
notified that an applicant had been selected by the Agency for interview, HT, 139,

GEEEEEE o ho rclevant time period was the Collection Territory
Manager for (NG 7. 70 D@ .(ion:! origin is Puerto Rico and at the
time of the hearing he was @ years oid. HT, 130, (NG - - -G ¢

had participated in protected activity in the past when he submitted reasonable accommodation

requests. HT, 180.
External Vacancy Announcement No, 090G3-SBEQ020-1169-07-JE

On(NGEER o)iainant submiited her final information to complete her on-fine
application for the position of Revenue Officer, announcement 090G3-SBE0020-1169-07-JE.
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RO, 320, 329, When Complainant applied lor the Revenue Officer position, she indicated she
was cligible for the Schedule A appointing authority for persons with mental retardation, severe
physical disabilitics or psychiatric disabilities. ROT, 332; HT, 88-89. On (N NENEED
Complainant recetved notice that based upon the results of her on-line job simulation
asscssmenlts, she was tenlatively qualified for the position of Revenue Officer, announcement
G90G3-SBEGO20-1169-07-1E. ROI, 325, 330. Complainant received a rating of “Category A”
and was found eligible at a grade level 07, RO, 330.

On NI C o plainant received an e-mail requesting “proof of disability and
certilication of job readiness,” o be provided “in the form of documentation obtained from
heensed medical professionals, state or private vocational rehabilitation specialists, or any
Grovernment agency that 1ssues or provides disabtlity benefits.” ROI, 332, Complainant was
further notified that in order to be considered under Schedule A authority, the reguired
documentation had to be submitted by (N 01, 332. Complainant did not provide
the requested medical information. HT, 88-89. On (S EINEEED C o plainant received
notice that she was not sclected for the position. ROI, 324,

D@ - cd that he was responsible for filling the position of Revenue Officer
n(IDCGEEEEEEEEEEDEE . (182 The personnel office provided (S EGEGNGED -
certificate that had over two hundred names on 1t (o select for around ten or twelve positions.

HT, 182, (DG csiicd that he decided which applicants to interview by the applicant’s
numerical ranking on the certification list, starting with the highest ranked applicant and then
proceeding down the list in numerical order. HT, 182-184. (S D (id not select
Complainant for interview because he had enough qualified applicants to fill the open positions
that were ranked numerically higher on the list than Complainant. HT, 182-135. (S IINGED
observed that Complaimant was {ifty or sixty on the hist, and he only reached those names that
were thirty or forty op the st. HT, 183-184.

Fxternal Vacancy Announcement No, 090G3-SBEGO1I5-1169-07-DZ

Complainant properly applied for the position of Revenue Officer, External Vacancy
Announcement No. 090G3-SBE0015-1169-07-DZ. ROL Tab 1&. On (NI
Complainant was notified that based on her scores on the on-line simulation, she was tentatively
qualified for the position, with a rating of Category A, and eligible at a grade level §7. ROIL, 355,
The notice informed Complainant that the determination was tentative based on final
qualifications. RO, 355, On May 30, 2009, Complainant was informed that “based upon
review of your application, you were found 1o be ineligible because you did not meet the
minimum education and/or experience requirements {or the position.” ROIL, 336,

The vacancy announcement indicated that to be minimally gualified, applicants were
required to mect A, B, C, or D as follows:

AL Superior Academic Achievement- A Bachelors degree. ..

OR

L
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B, Atleast | academic year of graduate education ...
OR

. Atleast 1 year of specialized experience equivalent to the GS-5 level that required
one or more of the following: 1) Knowledge of business organization and
commercial practices; 2) knowledge of investigative technigues and methods, and
the ability to apply such techniques to the analysis of business and financial
matters; 3) Practical knowledge of business law, including laws governing
fraudulent fransfers, secured and unsecured debts, negotiable instruments,
business corporations and survivorship rights and tithing instruments; 4)
Knowledge of delinquent loan collection processes and techniques; 5) Working
knowledge of accounting principles and practices; 6) Knowledge of Internal
Revenue Code and related Federal 1tax regulations and procedures. Examples of
specialized experience include: experience that demonstrates knowledge of
business organization and commercial practices; knowledge of investigative
techniques and methods, and the abiiity 10 apply such techniques to the analysis of
business and financial matters; practical knowledge of business law, including
laws governing fraudulent transfers, secured and unsecured debts, negotiable
mstruments, business corporations, and survivorship rights and titling
mstruments; knowledge of delinquent loan coliection processes and techniques;
working knowledge ol accounting principles and practices; knowledge of the
Internal Revenue Code (IRC) and related Federal tax regulations and procedures.
Examples of qualifying experience include: reviewing financial documents to
determine a business’ financial condition and its ability to pay debt; evaluating
income assels, equity and credit to collect delinquent payments; investigating or
tracing financial transactions such as a real estate broker or insurance broker;
establishing or operating a small business that included administering a budget,
defining operating procedures and understanding fax consequences of business
actions; counseling taxpayers on tax filmg and paying obligations; or dealing with
the effects of various fegal mstruments such as leases, wills, deeds and trusts.

OR

. Atleast | year of combined graduate education and experience as defined in
paragraphs B and C above.

ROI, 344.345.

External Vacancy Announcement No. 090G3-SBEOGLS-1169-07-DZ was processed by
Kennedy’s stafl, and it was determined that Complainant was not eligible because she did not
meet the educational requirements, nor did she have the work experience needed o meet the
specialized expericnce requirement. ROL, 189, 191 HT, 140-143, 169, (D tcsiificd that
the types of worl experience that would deem an applicant.eligible 1ncludes work as an
accountant. assisting custamers with preparation of their lax returns, reviewing business
documents, determining the financial standing of a business and reviewing assets. HT, 141

6
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Traming, unless it resulted in a recognized degree, would not assist an applicani in meeting the
eligibility requirements. HT, 175. The applicant must have actual qualifying work experience.
HT, 140-141, 175-176,

External Vacancy Announcement No. 090G3-5SBE0012-1169-07-DZ

Vacancy announcement 090G3-SBEOO12-1169-07-DZ specifically states that
“mdividuals applying for this announcement are required to complete and submit an on-ling
apphication through the Office of Personnel Management (OPM) USAJOBS website.” ROIL 419,

_iLStlﬁLd that Complamant did not submit an on-line application, only a faxed
application which can only be used for internal vacancies. RO1, 386; HT, 156-157. (S D
testified that a record of the on-line apphcations can be found on the Career Connector system,
and both she and her assistant searched the system but could not {ind any record that
Complainant had applied {or vacancy announcement 096G3-SBE0012-1169-07-DZ on-line
through USATOBS. ROI, 191; HT, 143, 152-153, 161, 160.

Complainant testified that she applhied for this position both on-hne and by sending in a
fax of her supporting documentation. ROI, 123, 388-405; HT, 55, 57, Complamant noted that at
the time she applied for this position, USAJTOBS did not have the capability of uploading all the
supporting documentation required {or the application, so in addition to the on-line application
and simulations, the applicants were required to send via facsimile all supporting documentation.
HT, 57. Complainant notes that proof she applied on-line can be found in the {act that she
printed out the announcement and made a handwritten notation that she applied on (S DG
@ O 408; 1T, 57-58. Complainant printed out her job application history from the
USAJOBS web-site, and there was no record that she applied for vacaney announcement 090G3-
SBEOOIZ-1169-07-D7. ROL, 406-407.

Y. ANALYSIS

Complainant alleges that she was trealed disparately and not hired for three positions
hecause of her disability, national origin, age and in iCthdUOﬂ for her {iling of multiple EEOs.
Although the initial inguiry of discrimination usually focuscs on whether the complaimant has

stablished a prima facie case, following this order is unnecessary when the Agency has
articulated a legitimate, nondiscriminatory reason for its actions. In such cascs, the mquiry can
shift diré*ciiv 10 whether Complamant has demonstrated by a preponderance of the evidence that
the Agency’s reasons for its actions mercly were a pretext for diserimination. In the current casc,
after a camfti analysts of cach incident of alleged discrimination, it can be seen thal Complainant
has failed to meet her burden to prove by a preponderance of the evidence that the Agency’s
legitimate, nondiscriminatory reasons for its actions were pretext for discrimination,

External Vacancy Announcement No. 090G3-SBE0020-1169-07-JE

The Agency claims that Complamant was not selected for this position because she was
not ranked high enough on the certification Hist. RKEGNEED crcdibly testificd that he decided

which applicants to interview by the applicant’s numerical ranking on the certification fist,
wting with the highest anked applicant and then proceeding down the list in numerical order.

-
\(.B’L(


June Lee
Highlight

June Lee
Highlight

June Lee
Highlight

June Lee
Highlight

June Lee
Highlight

June Lee
Highlight

June Lee
Highlight


GEEEE | ot sclect Complainant for interview because he had enough qualified
applicants to fill the open positions that were ranked numerically higher on the list than

Complainant.

As a threshold issue, it should be noted that the selecting official, ( GNGED v =s i
all the same protected categories as the Complainant, and, as to age, he was older than the
Complamant. While {recognize that just because the alieged discriminating official is in the
same protected groups as the Complainant is not determinative of whether discrimination did or
did rot oceur, it can be considered relevant, especially when other cvidence 1o support an
mference ol discrimination ts not present. Twrner v. United States Postal Service, EEOC Appeal
No. (1930672 (February 12, 1993). In addition, (S GzGNEE  orked at a different location
than Complainant i a different state, and there is no evidence he ever met the Complainant or
had any knowledge of her membership in her protecied categories.

Complainant did not present any evidence that contradicted (S GNGED < »ianation
that he did not interview Complainant because her name was too far down on the certification
list. Rather, Complainant claims evidence of pretext can be seen i the fact that although she had
applied for many Revenue Officer positions in the past, for the first time with this application she
was asked for information regarding her disability, and when she refused to provide the
information she was not hired. However, in proffering this theory of pretext, what Complamant
fails 1o take mto consideration 1s that she applied for this position under Schedule A authonity for
mdividuals with severe disabilities. Thus, the reason she was asked for information regarding
her disabilities was not because of discriminatory animus, but because she voluntarily requested
to be considered for hire under Scheduie A, and the Agency had the nght to ask for verification
of those disabilities. Given thesc facts Complainant has not met her burden to demonstrate

pretext.
External Vacancy Announcement No. 090G3-SBEGCGIS-1169-07-DZ (ROI 1b)

The Agency claims Complainant was not selected for this Revenue Officer position
beeause she was found ineligible due to her failure to mect the minimum education or work
experience reauired for the pesition. Complainant disagrees with the Agency’s assessment of
her qualifications and argues that evidence of pretext can be {ound in the fact that she was found
ehgible with a Catcgory A ranking, the highest rating, and then subscquently the eligibility
decision was reversed.

During her testimony, (D <xpiained how Complainant could be found ehgible at a
Category A, and then subsequently found inchgible. Kennedy noted that for any given external
announcement, the Hiring Center could receive hundreds, sometimes even thousands, of
applications. Given the volume of applications and the resources needed to process them, the
qualification process is broken down into two steps, The first siep of the qualification process
involves a tentative assessmient of qualification. The tentative gualification 1s based solely on the
applicant’s self-report of his or her past work cxperience and education, as is reflected in the |
resume and his or her responses to the an-line assessment. No independent verification of the
applicant’s information is conducted at this ume. Based on the sell-reported information, each
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applicant 1s given a qualification rating, and 1s notified that the rating 1s tentative subject to

verification.

Once the preliminary fist of qualified applicants is generated, the management officials at
the hiring location select those applicants they are interested in interviewing, and notify the
Hiring Center. Step two of the qualification process then begins. A fier the Hiring Center
receives the names of those individuals selected for mterview, the staff conducts an independent
review of ibe applicant’s qualifications. I the review verifies what was self-reported during the
application process, the applicant continues on for interview. However, il the independent
revicw reveals that the sell~report information did not rise to the level necessary for qualification,
then the applicant is notified that he or she is not qualified and ts not sent for inlervicw.

In this case, there 15 no dispute that Complainant received a tentative qualification with a
Category A rating, and that after independent review the rating was reversed and she was found
unqualified. Complainant argues this demonstrates pretext. However, a close look al the
evidence supports the Hirnng Center’s conclusion that Complainant was not quahified as a Level
7 Revenue Officer, and the decision to find Complainant unqualified was not based on

discrimination, but on valid qualification standards.

Complainant’s job for the Agency was as a Level 5 secretary. Complainant described her
Job duties as admimistrative in nature, including greeting taxpayers from the outside, routing
phone calls, processing incoming and outgoing mail, filing, generating reports and processing
time and attendance. As far as education is concerned, Compiainant has earned an Associates
Degree relating to computers, and a certification in LAN, also related to computers.
Complainant also completed a large varety of IRS sponsored training courses, and spent three
davs shadowing different level Revenue Officers. Based on this work experience, education and
training, Complamant believes she 1s qualified for a Level 7 Revenue Officer position.

However, when Complainant’s work cxperience and education is compared to the
requircments for a Level 7 Revenue Officer as those requirements are specifically listed on the
job announcement, il can be scen that a reasonable interpretation 1s that Complainant is not
gualified. To qualify for a Level 7 Revenue Officer, an applicant must either have a Bachelors
Degree or higher level of education or relevant work experience or a combination of the
cducation and work cxperience. There 1s no dispute that Complainant did not meet the
cducational requirements since her level of cducation 1s an Associates Degree, not the higher
level Bachelors Degree, As such, Complainant mast gualify (or the position based on her work

experience.

The position deseripion indicated that a gqualified applicant must have knowledge of
business and commercial oreanization, accounting, investigative techniques regarding analysis of
business and financial matters, practical knowledge of business law, knowledge of delinquent
Jloan collection processes and technigues or knowledge of Internal Revenue Code and related
Federal tax regulations and procedures. The vacancy announcement alse indicated that examples
of qualifving experience included: reviewing financial documents to determine a business’
financial condition and 1ts ability to pay debt; evaluating income assets, equity and'credit to
colleet delinquent payments; ivestigating or tracing financial transactions such as 4 real estate



broker or insurance broker; establishing or operating a small business that included administering
a budget, defining operating procedures and understanding tax consequences of business actions;
counscling taxpayers on tax filing and paying abligations; or dealing with the effects of various
tegal mstruments such as leases, wills, deeds and trusts.

Complaimant did not have any ol the qualifying experience as listed in the vacancy
announcement. Complaiant was a secretary for the Agency, and performed administrative
tasks, not business and financial tasks as 1s required for the position. It is true Complainant took
a large variety of training courses, but as was indicated by (SNl i her testimony, training
alone 1s not enough, the apphicant must have actual work experience. Given these facts, the
Hiring Center’s assessment that Complainant was not qualified for the position was reasonable,
and not so outrageous as to evidence discriminatory intent.

Complainant also argues that pretext can be seen in the fact that she has applied for many
Revenue Officer positions in the past, yel she has always been denied, despite the fact that she
was ranked highly qualified at the GS-7 level. However, there is no evidence to support
Complainant’s contention that she was ever qualified at the GS-7 level. It is true Complainant
was found qualified and given a Calegory “A” rating, but the rating was tentative and based only
on Complainant’s sclf reported information, not based on any independent evaluation. Once
Comptlainant’s qualifications were independently evaluated she was found not to be qualified, as
was already discussed at length above., Complainant’s argument refuses to recognize that the
initial eligibility finding was lentative, as was clearly stated on the notices Complainant received,
and subject to verification. The bottom line 1s Complainant i1s not qualificd as a GS-7 Revenue
Officer, and 1 she continues Lo apply for a GS-7 Revenue Officer position with the same work
cxperience and education, she will continue to be found unqualified. This 18 not evidence of
discrimination, but rather evidence of a business standard being consistently applied. Given
these circumsiances, 1t cannol be concluded that multiple rejections cquates to discriminatory

mient.

There 1s no dispute that the deciston as to whether Complainant was qualified was made
by the Hiring Center. The Hiring Center was located in () Thus, the staff at the Hiring
Cenier did not work at the samc location as Complainant, nor did they work at the same tocation
as any of the management officials who were allegedly diseniminating against Complainant.
There 1s no credible evidence in the record that the stafT at the Faring Center was discriminating
agamst the Complamant. Complainant may not agree with the Hirmg Center’s assessment as to
what work cxperience would gualify her for & G5-7 Revenue Ofticer position, but that does not
prove that the staff at the Hiring Center made the decision based on discriminalory animus.

Proo{ of pretext 1s not satisfied by Complainant’s disagreement with the Agency’s
business judgment regarding the necessary qualifications or prerequisites for the position.
Cowell v. Department of the Novy, BEEOC Appeal No. 0120065336 (July 25, 2008). Employers
eenerally have broad diseretion to set policies and to carry oul personnel decisions, and should
not be second guessed by the reviewing authority absent evidence of uniaw{ul motivation.
Carmona v. Depariment of the Treasury, EEOC Appeal No. 0120071402 (May 30, 2007). There
is no such evidence of “unlawful motivation” here. Accordingly, a lindiitg of no discrimination

4

1S appropriate.
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External Vacancy Announcement No. 090G3-SBE0012-116%-07-D7Z (RO} 1¢)

The Agency argues that the reason it did not select Complainant for this position was
because she did not apply on-line through USAJOBS as 1s required for all applicants. The
Complamant argues that evidence of pretext can be seen in the fact that she did apply properly
on-line, and the Agency is not being truthful in its contention that she did not.

Even assuming that Complainant did properly apply on-line, standing alone, this is not
evidence of pretext. Something obviously happened to the application in the USAJOBS
computer system. Kennedy testified she could not [ind any record of an application from
Complainant for this vacancy, and Cormplainant hersell printed out a job history from the
USAJOBS website and the application did not show up. Complainant could not have been
considered and then discriminatorily not selected for a position for which there was never an

application 1 the system.

Nor was there any evidence presented by Complainant that (il or her staff had
somehow purposely deleted or tampered with the application. As already discussed, the hiring
center is located in () and therefore the staft does not work at the same location as
Complainant. There s no evidence that the Hiring Center staff harbored any discriminatory
animus toward Complamant, or that they had even met her, and there certainly 1s no evidence
that anyone deleted the application. Mistakes happen, computers have glitches. A mistake doces
not equate to discrimination. Ultimately, bare assertions that essentially amount to nothing more
than Complamant’s optmon will not meet her burden. Chavez v, United States Postul Service,
EEOC Appeal No. 0120055246 (January 5, 2007} subjective belief, however genuine, does not
constitute evidence of diserinunation). Overall, the evidence indicates that Complainant was not
hired for this position because her apphication was never received by the Hiring Center, not

hecause of discrimination.
Vi, CONCLUSION

Complamant has {ailed to meet her burden to prove by a preponderance of the evidence
that the Agency’s articulated. non-discriminatory reasons for not selecting Complainant for the
position of Revenue Qlficer were pretext for diserimination. Accordingly, I make a finding of

no diserimination on all issues.

For the Commission:

e iy

February 28, 2011 Liila i
Date Deborah J. Powers
Admintstrative Judge
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NOTICE TO THE PARTIES

TO THE AGENCY:

Within [orty (40) days of receiving this decision and the hearing record, vou are mqunud to 1ssue
a fmal order notifying the Lompidmaﬂi whether or not you will fully implement this decision,
You should also send a copy of your final order o the Administrative Judge.

Your final order imust conlain a notice Df’ ihc complainant’s right to appeal to the Office of
Federal Operations, the nght Lo Nle a civil action 0 a federal district court, the name of the
proper defendant in any such lawsuit, Hk nghi (o request the appointment of counsel and waiver
of courl costs or {ees, and the applicable ime hmits for such appeal or lawsuit. A copy of EEOC
Form 573 (Notice of Appeal/Petition) must be attached to your final order.

[ your final order does not fully implement this decision, you must simultaneously file an appeal
wzl‘h the Olhice of Federal Operations m accordance with 29 C. IR, 1614.403, and append a copy
of vour appeal to vour final order. See EEOC Management Directive 110, November 9, 1999,
‘a;amn( ix O, You must atso comply with the Intertm Reliel regulation set forth at 29 C.F.R. §

[atd 505,

TOTHE COMPLAINANT:

You may file an appeal with the Compussion’s Office of Federal Operations when you receive a
final order from the agency mfm' ning you whether the agency will or will not fully implement
this decision. 29 CF R §1614.110(a). From the tme vou receive the agencey’s {inal order, you
307 davs to [11(, an appeal. 1 the agency fails to issue a final order, vou have the
right to file vour own .lj)gm.li any time alter the conclusion of the agency’s (40) day perod for
issuing a final order. See BHO MD-110, 9-3. In either case, please aftach a copy of this decision

will have thirty {

with your appeal.

DQ not send vour appeal (o the Admpustrative Judge. Your appeal must be [iled with the Office
ol Federal Operations at the address set forth below, and you must send a copy ol vour appeal to
the agency at the same Ume that you file 1t with the Office of Federal Operations. In or attached

Lo vour appeal 1o the Office of Federal (’)pemtioh% vou must certify the date and method by

which you sent a copy of your ap eal to the agency



